
The Criminal Investigation 
Process 
 
Police Powers 
 
The NSW Police Force also follows a specific code of behaviour called the Code of Practice for 
CRIME (Custody, Rights, Investigation, Management and Evidence), which sets out the rights of 
suspects and the manner in which investigations should be carried out. 
 
Police are expected to treat all members of the community in a fair and ethical manner regardless 
of age, sex, religious or ethnic background, or the severity of the crime they are suspected of 
having committed. 
 
Search and seizure 
 
The power to search a person or their possessions and seize and detain items that are discovered. 
 
Police have the power to search people, places and motor vehicles, and seize or take evidence. 
They have the power to search premises in order to investigate a crime if the occupier of the 
premises consents or if the police have a search warrant. They can search a person after arrest, 
and anyone reasonably suspected of possessing stolen property or anything which has been or 
will be used in committing a serious offence. 
 
Interrogation 
 
To formally question a suspect in relation to an alleged crime. 
 
Police have a right to ask questions, but a suspect need not answer them except in special 
circumstances, which include: 

- A driver must produce their license on request 
- A person must, if able to do so, give the name and address of a driver who has been 

involved in a motor accident 



- A person must give information to a customs officer about drug smuggling 
Police have sometimes been accused of making up false confessions or using threats of violence 
to coerce people into confessing; these are called verbals. To prevent this, most police stations 
are equipped to video or audio tape interviews, copies of the interviews must be provided to the 
interviewee. 
 
Electronic surveillance 
 
Police may tap phones if they obtain a warrant from a judge, but these are not required in the 
cases of sieges, kidnapping or hostage-taking. There has been a growing concern that such 
cameras are an invasion of privacy. 
 
Medical Examinations 
 
Police may order an arrested person to undergo a medical examination, such as giving DNA 
samples and forensic evidence. If a person reasonably suspected of committing a serious crime 
refuses to consent for giving DNA samples, the police can obtain these by force or a magistrate 
can do the same. 
 
Detention 
 
Police generally do not detained someone unless they are arrested; The Law Enforcement 
(Powers and Responsibilities) Act 2002 (NSW) allows police to keep a suspect for four hours for 
investigation. An application to a magistrate or justice of the peace must be made to extend this 
to eight hours, as arrested suspects cannot be kept for longer. A drunk and disorderly person can 
be detained for up to 48 hours without arrest, and DNA sample acquisition detainees for up to 
two hours. Police can also take photographs of and fingerprints of an arrested person for 
identification. 
 
The role of Discretion in exercising police powers 
 
Police discretion plays a large role, since limited resources means decisions must be made about 
patrol locations, crimes to be targeted, reports to be investigated, etc.  
 

Arguments supporting that police have too 
much power 

Arguments against that police have too 
little power 

Not all crimes have increased, so police do 
not need wider powers than they already have 

Increasing crime figures mean that police 
need all their powers in order to combat crime 



Wide police powers mean that ordinary 
people lose basic rights (infringing on 
presumption of innocence and privacy) 

As criminals use more complex technology to 
commit crimes, police also need wide powers 
in the use of complex technology in order to 
detect and investigate crime 

Wider police power does not alter the 
fundamental causes of crime such as drug 
abuse and social and economic problems 

If police do not have sufficient power to 
detect and investigate crime, ordinary citizens 
may be tempted to take the law into their own 
hands 

Wider powers of police to detain suspected 
terrorists without charge infringe on basic 
human rights 

Police need wide powers to detain people 
suspected of being about to engage in a 
terrorist activity, because these people can 
cause great harm to many innocent people and 
are well-trained and secretive. 

More police power does not prevent crime. 
All it can do is help catch criminals after a 
crime has been committed. 

 

More police, not more police power, is the 
way to improve the detection and 
investigation of crime. 

 

 

Reporting Crime 
The reporting of crime is the first step in the criminal investigation process. Most crimes are 
detected of discovered by private citizens who are either witness to or victims of a criminal 
offence. 
 
People sometimes hesitate in reporting crimes for several reasons, such as: 

- Reporting may bring the victim’s own illegal acts/omissions to the police’s attention 
- Victims may know the alleged offender- feelings of fear, loyalty, protection etc from 

family members 
- Red tape: too much of a hassle, perceived time or administrative burden of reporting a 

crime 
- Sexual assault victims often feel like there is sexism in the police and judiciary, and 

gruelling cross-examinations and harsh treatment can be a further impediment on mental 
health. Also, feelings of humiliation and shame. 

- Belief that reporting does not lead to an arrest/conviction. E.g. NSW Bureau of Crime 
Statistics and Research reported in 2006 that 90% of reported sexual assaults did not lead 
to a conviction. 



Community-based programs have been established to encourage public reporting of crime and 
related information (e.g. Neighbourhood watch). For example, Crimestoppers is a national 
community-based programs that encourages people to report information on unsolved crimes of 
unknown offences, or suspicious or unusual activity, retains anonymity. From July 2014 to June 
2015, Crime Stoppers NSW alone reported receiving 83000 phone calls with a total of 25894 
information reports being created for investigation by the local police. This led to the arrest of 
1180 offenders resulting in 440 charges being laid.  

Investigating Crime 
Police are the main investigators of crime though there are other enforcers such as: 

- Social security officers 
- Tax officials 
- Health and safety inspectors 
- Local government officials 

 
Gathering evidence 
After a crime has been reported or discovered, police investigate the matter further and gather 
relevant evidence. It is the role of the police to gather evidence to further the investigation and to 
support a charge in court at a later date. All evidence must be obtained in a proper and lawful 
manner, as required by the Evidence Act 1995 (NSW) 
 
Charge- formal accusation of a person of committing a criminal offence. 
 
This can involve several things. For example, they might interview possible witnesses, collect a 
list of stolen property or gather fingerprints and other physical evidence.  
 
Crime scenes and evidence will be preserved where possible until specialists and detectives 
arrive. Evidence is then documented in situ (‘in the place’ where the piece of evidence) using 
video and photography, and is meticulously recorded and handled to maintain its integrity as 
evidence.  
 
Inadmissible evidence- evidence that cannot be considered by a judge or jury in court; for 
example, evidence that was obtained by unlawful means. 
 
Use of technology 
 
Technology is frequently used by the police in order to gather evidence and prove charges. 
However, it can often be difficult for the law to keep up with new technology in law 
enforcement. Examples of technologies include: 



- Phone taps 
- Video surveillance 
- DNA collection and analysis- genetic material that be used to link a suspect with a crime 

scene or offence. It has been used in Australia for the past 20 years and is relied upon in 
court. 

- Use of data banks- enabled by scientific and technological advances that have made 
process and cross-checking of criminal databases easier. 

 
 In NSW, police are allowed to take forensic samples such as blood or mouth swabs to test 
against evidence- there must be consent from the person, but the police can apply for a 
magistrate’s order to take the sample by using reasonable force. 
 
Search and Seizure 
Two of the special powers given to police to assist in investigating crime are search and seizure. 
Under Part 4 of the Law Enforcement (Powers and Responsibilities) Act 2001 (NSW), police are 
given powers to ‘search people and seize and detain things’ in certain circumstances. 
 
Police may search anything in a person’s ‘possession or control’, usually after asking for a 
suspect’s cooperation ,and police may also ‘pat down’ a suspect’s body to feel for any concealed 
items. Under the aforementioned legislation, there are limits and process requirements that help 
safeguard the rights of ordinary citizens when police are gathering evidence, but in NSW police 
powers of search and seizure are still broad. 
 
Use of Warrants 
A warrant is a written authorisation issued by a judge or magistrate, which gives the police 
power to take the action authorised by it. 
 
The circumstances in which a search warrant can be used are outlined in Part 5 of the Law 
Enforcement (Powers and Responsibilities) Act 2001 (NSW). 
 
Generally police need a warrant if they wish to enter and search premises. Police can enter 
premises without a warrant in some circumstances, such as when: 

- They wish to arrest a person reasonably suspected of having committed a crime 
- They have reason to believe, on reasonable grounds, that a domestic violence offence has 

occurred. 
 

However, police cannot search premises without either the consent of the occupier or a warrant. 
Customs warrant can also be obtained, they last for a specific period of time and allows the 
officers to enter and search, at any time, any premises where drugs may be. Police will usually 



remove any items relevant to the investigation and keep them until after the case is prosecuted. 
They may also require a person to attend a police station if they have been placed under arrest. 

Arrest, detention and charge 
The police are not allowed to detain a person unless they have good reason to do so. The 
conditions under which the police may lawfully arrest a person are contained in the Law 
Enforcement (Powers and Responsibilities) Act 2002 (NSW) and include: 

- catching a suspect committing an offence 
- believing on reasonable grounds that a suspect has committed or is about to commit an 

offence  
- where that person has committed a serious indictable offence for which they have not 

been tried 
- possessing a warrant for that person’s arrest. 

 
Information and Summons 
A summons is an official legal document which commands the person to whom it is addressed to 
appear at a particular court on a particular day to answer claims made against him or her. 
The police obtain a summons which is served on the alleged offender either by the police in 
person or through the mail. 
 
Information and warrant 
An arrest warrant is a written authorisation issued by a judge or magistrate which gives the 
police power to arrest the person names on it.  
 
Arrest without warrant 
 
Police may arrest anyone they reasonably suspect of having committed a crime, or being about to 
commit a crime. Officers, on arrest, must: 

- Tell the person that he or she is under arrest 
- Tell the person why he or she is being arrested 
- Touch the person being arrested 

 
The term ‘reasonably suspect’ refers to the ability of the police to arrest, bringing discretion into 
play. Within ‘reasonable force’ for arrests also can cause controversy. 
 
Citizen’s Arrest 
 
The common law right of ordinary people remains in NSW today and is called citizen’s arrest. 
Ordinary people may arrest another person when: 



- A crime has been committed or attempted 
- There is immediate danger of a crime being committed 
- A breach of the peace has been committed or is about to be committed 

Court attendance notice, Bail or remand 
 
Once a person is charged, they will be issued with a summons to appear in court, or if it is a 
serious matter, they will be further detained and a bail hearing will be set. 
 
 
A Court attendance notice is a legal document that states when and where a person must appear 
in court and the charge to which they must answer. 
 
Witnesses might also receive a subpoena, failure to comply with such potentially resulting in 
arrest or charges being laid. 
 
Subpoena- a legal document issues by a court, requiring a person to attend and give evidence 
and/or produce specified documents to the court. 
 

Bail is an agreement to attend court to answer a criminal charge.  
OR 

the temporary release of an accused person awaiting trial, sometimes on particular conditions 
such as lodgement of a sum of money as a guarantee 

 
 
In NSW the law regarding bail is contained in the Bail Act 2013 (NSW). If bail is granted, the 
defendant is free to go but must attend court on the day specified. 
 
 Remand is the term for what happens to the accused when bail is refused. The defendant is 
remanded in custody (that is, kept in prison, until the day of the court hearing). 
 
 

Bail Act 1978 Bail Act 2013 2014 Amendments 2015 Amendments 

 
Major Reforms of The Bail Act 

● Bail Act 1978 - The original bail act, viewed as complex and outdated 
● Bail Act 2013 - Introduced the Unacceptable Risk Test and removed the presumptions 

for and against bail. 



○ Unacceptable Risk - According to Section 17(2) of the Bail Act, unacceptable 
risks that can be considered include the likelihood: 

■ That the defendant will fail to appear in court on their nominated date. 
■ That they will commit a serious offence while free on bail. 
■ That if they are released they will be a danger to the safety of individuals, 

victims or the community as a whole. 
■ That they will interfere with evidence or witnesses. 

● Bail Amendment Bill 2014 - Introduced the Show Cause Test 
○ Show Cause -  The amendments also introduced requirement that, for certain 

offences, the applicant must “show cause” as to why their detention is not 
justified before they can be granted bail. “Show cause” offences include serious 
child sex offences, murder and manslaughter. 

● Bail Amendment Bill 2015 - Introduced presumptions against bail for terrorism offences 
and expanded the mattes to be considered as part of the bail assessment in section 18 of 
the Act 

 
‘Show Cause’ Test 
The Show cause test was added to the Bail Act 2013 in late 2014 and requires the accused to 
argue why their detention is not justified. An accused is required to show cause only if they are 
charged with certain serious offences. No person under the age of 18 is required to show cause.  
The standard of proof used for making a determination of show cause is on the balance of 
probabilities (s32). 

● In a response to cases, the Hatzistergos review was published and the ‘show cause’ 
provisions were introduced in 2014 as a result. 

● To show cause, the accused must argue why their detention is not justified 
● To make a decision about whether the accused has shown cause, the judge may consider 

any evidence or information so long as it is trustworthy and credible  
● If the accused satisfies the who case text, they must then satisfy the unacceptable risk test 
● If the accused fails to show cause, they are held on remand 

 
The Show Cause Provisions  

● Only applies to serious offences and repeat offenders 
● No person under the age of 18 is required to show cause 
● The term ‘show cause’ is NOT defined in the bail act. It is a matter of judicial discretion 

for the judge to decide if the accused has shown cause.  
● As more bail decisions are decided, precedent is set about what constitutes ‘showing 

cause’ 
 
How could the Show Cause amendment be problematic? 



● The absence of the presumption of innocence 
● Too ambiguous and dependent on the judge as to what determines showing cause since 

there are no defined parameters 
 
Problems with the 2014 Amendments 

● The show cause places the onus on the accused to show why they should not be 
detained. This departs from the norm in criminal law where the prosecution carries the 
burden of proof 

●  The presumption of innocence and general right to liberty was removed from Section 2 
of the Act and put it in the Preamble where it has no legal force 

● Protecting the safety of the community was emphasised, more so than the presumption of 
innocence  

● Is the law balancing the rights of the accused, the victims and the offenders? 
● Does this undermine the notion of ‘innocent until proven guilty’? 

 
Bail Conditions 
If bail concerns are identified they may be remedied by ‘bail conditions’: 

● Conduct requirements - requires the accused to do or not do anything 
● Security requirements - providing a sum of money to the bail authority which is forfeit 

if bail is broken 
● Character acknowledgements - people who know the accused who provide assurances 

that the person will comply with their bail conditions 
● Accommodation requirements - requires the accused to have certain arrangements in 

place for accommodation before they can be released on bail 
● Pre-release requirements - the surrendering of  the accused’s passport, or other 

requirements that must be met before the accused can be released 
● Enforcement conditions - an example of this would be requiring the person to refrain 

from consuming alcohol and submitting to drug testing while on bail 
 
The judge will exercise discretion in terms of the bail conditions which are set, and will hear 
arguments from the accused and prosecution about them. 
The accused or their lawyer can offer to follow certain bail conditions and will argue that these 
address any bail concerns. 
The prosecution ay argue in response that certain conditions will not address bail concerns. 
 
Importance of Bail 
 



Important because until court procedures are completed, the defendant is presumed guilty. 
Additionally, keeping someone in remand, especially when there is a high chance of significant 
delays in the criminal justice system, is another factor that accentuates the importance of bail. 
 
 
 
After a person is arrested, they are usually detained by the police at the police station and 
interrogated. A person cannot be detained unless they are charged, and police can only detain a 
person for up to eight hours, unless they are charged with a crime. Outlined in Law Enforcement 
(Powers and Responsibilities) Act 2002 (NSW). This eight hour period does not include wait 
times for interviews, travel times, intoxication recovery times, charging procedures, talking to 
experts (doctor, lawyer, interpreter arriving etc). 
 
As soon as the police have a suspect in custody, the suspect is questioned/interrogated. 
 
Interrogation- the act or process of questioning a suspect, carried out by the investigating 
officers. 
 
After detention, the police must issue a caution to the suspect soon to inform them of the 
maximum period of detention and that they do ‘not have to say or do anything but that anything 
the person does say or do may be used in evidence.’ This is given orally and in writing. 
 
Rights of Suspects 
 

- Right to silence 
- All citizens have a right to silence with the following exceptions: 
- A driver must produce his or her license on request 
- A person, if able to do so, must give name and address of a driver who has been 

involved in a motor accident. 
- Person must give information about drug trafficking to a customs officer 

- Right to privacy 
- Refer to earlier sections about collection of DNA evidence and being searched 

- Right to communication 
- Police are supposed to allow a detained person the facilities to contact 

relatives/loved ones. 
- Right to a lawyer 

- While adults to do not have an explicit right to a lawyer when detained or being 
interrogated, they have a right to legal representation in courts. 

 



 

Factors ensuring achievement of justice in 
the criminal investigation process 

Factors which might limit the achievement 
of justice in the criminal investigation 
process 

Police can utilise technology to combat crime 
such as DNA testing 

Violation of privacy through the exercise of 
some police powers such as camera 
surveillance and DNA collection 

Police have wider powers of arrest of people 
who they reasonably suspect of having 
committed a crime, so the community is 
protected by criminals. 

Wide discretion for police in deciding 
whether to arrest someone or not, especially 
in minor cases and having too much 
discretion in deciding what charge to lay on 
arrested person. 

People arrested are usually granted bail unless 
there are good reasons not to 

The decision to not grant bail can mean an 
innocent person is kept in detention for a 
significant period as the criminal process is 
lengthy 

People cannot be detained by police unless 
arrested and only for a limited amount of time 

Granting bail can also lead to people 
committing more serious crimes or breaching 
bail conditions and putting the society at rik 

The right to silence means people do not have 
to answer police questions in most 
circumstances, so they are protected from 
answering questions that could harm their 
case 

Changes in terrorism laws, limits right for 
suspects and they can be detained longer 
without arrest 

An accused person can see a lawyer and can 
communicate with friends and family 

The change in ‘right to silence’ can impact 
suspects negatively in a court case, even if 
they are innocent 

Evidence obtained illegally will not be 
admissible in court. 

 

 
 
 
 
 

 


